Introduction
The roots of modern-day generic business security go back to 19th-century England, where the case law for the fi rst time recognised a universal non-possessory charge over all present and future assets of a company *1 . To this day, jurisdictions vary greatly in their approach to the 'universal pledge' of the company's assets. There are countries, such as Austria, that require a high degree of creditor possession and specifi city, thereby ruling out the possibility of a general pledge and a pledge on future assets *2 . At the other end of the spectrum are common-law countries such as England and the United States. In England, the creditor has the possibility of a truly global security right for all assets of the company, both present and future, real and personal property *3 . The United States 'fl oating lien' is of identical nature, allowing for a security right over present and future movables, with the difference from its English counterpart being that the US version can be given by companies and individuals alike whilst the English fl oating charge may be granted only by companies. Also, in the United States there are separate state regimes for real property *4 . The availability of a general pledge on a company's assets seems to go hand in hand with the availability of general debtorindexed registries and notice-fi ling systems as opposed to strictly asset-title registries. The wider the scope of the general pledge on company assets, the greater the interest in minimising the possibility of the same asset being pledged via a specifi c fi xed security right without the knowledge of the general pledge holder.
The Estonian Commercial Pledges Act took effect on 1 January 1997 *5 and in its core aspects has remained the same to this day. From the early days of its creation, the commercial pledge has received the treatment of a pledge non grata. It has been called a 'threat to trade credit' *6 , a 'peculiar phenomenon' that exists in parallel with 'decent securities', and 'an outsider' to the specifi city system for reason that it violates 1 the principle by which a security right can extend only to a specifi c asset or right *7 . No doubt, such views have been heavily infl uenced by the approach of the Germanic group of countries (Germany, Switzerland, and Austria) relying on the doctrine of specifi city and using retention of title and fi duciary transfers as substitutes for non-possessory pledges *8 -although, on closer examination, the latter legal mechanisms can be said to be a pure matter of form for escaping pledge possession' *9 .
On 1 January 2015, the Commercial Pledges Act reached the age of majority. In light of criticism by academics, recent Supreme Court practice, and international developments, it is justifi ed to ask whether the concept of the commercial pledge needs revision.
2. The scope of the commercial pledge 2.1. The aim of the 'universal pledge'
International organisations such as United Nations Commission on International Trade Law (UNCITRAL) and European Bank for Reconstruction and Development (EBRD) recommend that the law provide for a security right that secures all types of debts and extends to any type of asset, present or future, whether individually or in a pool of assets *10 . In the broadest sense, it would mean a global security for a global debt -an idea bound to create resentment in Estonia, as the Supreme Court has questioned the reasonableness of providing security for a global debt, so far, in the context of mortgages *11 . It is also recommended for the security right not to limit the use of assets, as any possessory security right in the modern market economy would be self-defeating, requiring the debtor to assign the assets necessary for conducting the entity's business *12 . The purpose of the above-mentioned recommendations is to suggest a system that could help companies to 'maximize the extent to which they can utilize the value inherent in their movable assets to obtain credit' *13 .
The answer to the question about the scope of the commercial pledge depends on what one sees as the main aim of the universal pledge and its role in achieving the purpose envisaged by the UNCITRAL. It is possible to enumerate four main functions of the non-possessory universal pledge.
Firstly, it is a security right enabling future assets to serve as security for the credit, without the need to amend the pledge agreement once the assets are produced or obtained. Objection to this aim usually is related to two factors: security granted for a debt existing today on assets acquired tomorrow diminishes the assets available to unsecured creditors, and security on future assets is a preference as it is granted for past debt *14 .
Secondly, it is a security right enabling the creation of a 'global pledge' on a company's assets by pledging the whole enterprise by means of a single agreement, without the need to pledge every group of assets or single item individually. Using a single security agreement instead of multiple individual agreements signifi cantly reduces transaction costs. It has been claimed that in the event that the 'global pledge' can be enforced by an administrative possessory receiver (an offi cial whose functions are similar to those of a bailiff or bankruptcy administrator), it allows the company to be managed as a going concern, preserving the Along the lines of Germanic specifi city doctrine regarding pledge objects, the Supreme Court has also emphasised that, although the law allows securing against both present and future debt, said right is not unlimited and an agreement by which a 'global debt' is secured by the pledge can be contrary to good morals in the extent that it fails to specify future debt or secures against all possible claims of the pledge holder, thereby limiting the pledgee's economic freedom and ability to cope in the future (Supreme Court rulings 3-2- maximum value until the sale and enabling eventual sale of the company as a whole rather than in a piecemeal fashion that would destroy its value *15 . Although such a possibility existed for fl oating charge holders in England for some time, the relevant law was changed in 2003 to limit the appointment of the receiver to fi xed charges only *16 . The third function is to enable a pledge over assets for which there are neither special asset-title registries nor possibilities for other non-possessory pledges.
Fourthly, assets may be left with the debtor, allowing him to continue the use of his assets in the ordinary course of business.
The main aim with the existing solution for a commercial pledge clearly serves the third purpose: of grasping in its scope bulk assets that it would be diffi cult to pledge in any other way. However, the legislator has not been consistent on the question of the scope, as until 1994 the universal-pledge provisions in the Property Act also encompassed immovable property. The amendments made in 1994 excluded from the scope immovable and intellectual property and vehicles. The reasoning behind the amendments was to rule out possible competition between pledges -i.e., a commercial pledge as the universal pledge against a specifi c pledge in an asset-title register *17 .
In 2013, the Supreme Court found that from 1 July 2003 to 30 June 2011 the Traffi c Registry did not comply with the requirements for a public register and that, therefore, it was not possible to register valid pledges of motor vehicles in the Traffi c Registry. The Commercial Pledges Act excludes from the scope of commercial pledges those assets for which there is a possibility of having another class of registered security. Accordingly, from 1 July 2003 to 30 June 2011, there was no such possibility for motor vehicles; the scope of the commercial pledge during that period also extended to vehicles registered in the Traffi c Registry. As of 1 July 2011, the scope of the commercial pledge is again narrower, for by that time the legislator had dealt with the publicity issues related to the Traffi c Registry *18 . The court practice confi rms that the scope of the universal pledge is dependent on the existence and publicity of other 'pledge registries' available for movables. If the registry fails the publicity test, then, according to the opinion of the Supreme Court, the asset falls back to the scope of the commercial pledge.
The legislative developments and explanatory notes do not give clear guidance as to what the legislator has understood to be the main essence of the commercial pledge. The persons having the right to grant a commercial pledge have been limited to legal entities *19 , which indicates that the pledge should maximise the possibilities of companies to receive credit. However, legislative amendments and court practice give no evidence that the commercial pledge was ever meant to be used to pledge the enterprise as a whole, nor that any thought would have been given to the concept of its interconnectedness with a universal business pledge preserving the value of the business as a going concern and selling of the enterprise as a whole, especially within reorganisation proceedings. The lack of consideration given to such interconnectedness is of no surprise, as the concept of business reorganisation is a relatively new phenomenon on the Estonian regulative landscape, with the Reorganisation Act having been adopted only in late 2008 *20 . In consideration of the approach taken in England in limiting the powers of fl oating charge holders, it seems that the previously advocated success in allowing the fl oating charge creditor to appoint an administrative receiver to manage the business and enforce the charge (thereby allegedly maximising the returns) has been controversial and subject to abuse and, in consequence, should not serve as a role model.
The 'fl uctuating scope' of the commercial pledge, dependent as it is on the publicity 'mistakes' made by the Estonian state with regard to registries of certain movables (such as vehicles), leaves creditors with lack of legal certainty and proves that the question of publicity of non-possessory pledges needs a systematic approach. The fundamental question that the legislator needs to answer is whether the commercial pledge should continue serving the companies and their creditors as an additional security (a 'crutch' for situations wherein other pledge possibilities fall short) or should instead provide parties with fl exibility in determining to what extent they want to utilise the assets for crediting purposes. In the latter case, the parties should be free to design the security package and decide on the scope of the pledge for each individual situation by limiting or extending the scope of the general pledge accordingly *21 .
Narrow scope versus wide scope
The question of scope cannot be separated from that of preference in cases of enforcement and insolvency, since the initial broad scope is said to be 'of little value if the collateral is diminished in insolvency, either by the priority of unsecured creditors (such as employees, taxes, reorganization costs, contracts and new money) or by a percentage cut from the collateral, or by enforcement delays' *22 . The main argument for narrowing the scope of a commercial pledge is the protection of unsecured creditors against overcollateralisation of a single creditor. At the same time, limiting the use of future assets and assets that cannot be precisely identifi ed as security for credit in one way or another increases the costs of the debtor, whether in the form of a higher interest rate or through costs related to cumbersome and legally uncertain schemes for use of future and bulk assets as security. Although acknowledging its great importance, the present article does not deal with the issue of priority ranking in insolvency. It focuses, rather, on the initial scope of the commercial pledge. However, one general remark can be made on the interaction between the initial scope and its subsequent erosion within insolvency proceedings -namely, that the wider the initial scope, the greater the need for the priority and preference of other creditors. England, which has introduced one of the farthest-reaching universal security rights, has also introduced a system that would allow equalising the creditors in insolvency by creating the 'ring-fenced fund' as otherwise there would be nothing left for unsecured creditors. The mechanism basically takes some of the fl oating charge proceeds and distributes them to unsecured creditors *23 .
The scope of the Estonian commercial pledge at fi rst glance appears rather wide, with the law stating that the pledge extends to all present and future movables. However, the law makes many exclusions from the scope: money (cash or on bank account); shares, stocks, promissory notes, or other securities; property on which it is possible to have another class of registered security over movables; property to which a mortgage established on the immovable before or after establishment of the commercial pledge extends; and property secured by a possessory pledge *24 . The real extent of the commercial pledge is thus mainly equipment, inventory, raw materials, livestock, and receivables. In theory, the practical value of the commercial pledge has been noted to lie in the possibility of pledging assets for which there are neither asset registries nor any other possibilities for a non-possessory security right, such as machinery and equipment *25 . In commercial practice in Estonia, the assets for which commercial pledges are used range from stock such as heavy metal components and fertilisers to food products, receivables, inventory, petroleum and petroleum products, and crops.
The reason for which the commercial pledge has not created that many problems in practice is seen in the fact that to this day its true nature and extent has not been understood and issues related to enforcement and bankruptcy are left open and unresolved *26 . The latter claim is supported by recent Supreme
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According to the EBRD core principles for a secured transactions law, the law should support the operation of the secured credit market and provide the parties with fl exibility to 'adapt the security to the needs of their particular transaction' without concentrating too much on the manner in which the transaction is structured (Principle 10). 22 P.R. Wood (see Note 3), p. 6-001. J.A. MacLachlan has referred to the bankruptcy test as the most fundamental tests for the strength of the security right, using the following words: 'Any security that will not stand up in case of insolvency of the debtor is only a trap for the unwary creditor. Of all the tests to which a security transaction can be put, bankruptcy is the most exacting. This is as it should be.' J.A. MacLachlan. Court judgements dealing with the issue of whether the extent of the commercial pledge encompasses vehicles *27 and whether a notarised commercial-pledge agreement qualifi es as an enforcement document *28 .
Although ambiguity related to the exact extent of the pledge is said to cause problems to creditors *29 and, according to the Supreme Court, it is not possible to initiate enforcement proceedings under the commercial-pledge agreement, it has not prevented increasing use of the commercial pledge by creditors. Whether the cause is the aftermath of the fi nancial crisis and creditors` need for greater protection, however illusionary, or other, unknown factors, the registration of commercial pledges has increased in recent years, from 5,014 pledges in 2008 to 7,081 pledges in 2012 *30 and then 17,086 in 2015 *31 . For a comparison of magnitude, the corresponding number for Latvia was 144,976 in January 2010 *32 .
How extensive the scope of the business pledge should be depends on many elements, all of which the legislator needs to consider. The fi rst is limitations on the circle of persons entitled to grant a general pledge -should it consist of only companies or cover individuals also? For example, in the United States a general security right can be granted both by companies and individuals. Second is a limitation on the benefi ciaries of a business pledge. In Belgium, only credit institutions were allowed to take a pledge over business, a limitation that was lifted by amendments to the law adopted in 2013 *33 . Thirdly, one should consider whether the business pledge is the only possibility for having a non-possessory pledge over certain assets or other non-possessory pledges are available too. If so, what is their legal certainty? Fourthly, what is the ranking system under the relevant insolvency law, and how many preferential creditors does the insolvency law list?
Protection of third parties

Publicity
The EBRD core principles for a secured-transactions law contain a suggestion that there should be a possibility of publicising the existence of any security right. In the case of non-possessory security rights, this should be done via a public registry or notifi cation system *34 .
For what purpose is it necessary to publicise who has pledged something, what and when, and to whom? Publicity of any existing security right and information on retention of title is necessary from the perspective of creditors, bona fi de buyers, bailiffs, and bankruptcy administrators. From the perspective of creditors, publicity mitigates the risk of debtors' false wealth that could result in providing of unjustifi ed credit -meaning that the debtor appears to possess many assets, while in reality most of them have been encumbered with security rights or sold to third parties, leaving the assets with minimal or no value *35 . Registration and publicity of encumbrances and retentions of title also minimises the risk of priority and validity disputes (e.g., fraudulent security agreements fabricated right before bankruptcy is declared). It also helps bailiffs and bankruptcy administrators decide whether or not to acknowledge the validity of the security right *36 . According to the Estonian Code of Enforcement Procedure, a bailiff shall take a claim of 27 Supreme Court Civil Chamber ruling 3-2-1-133-13, of 11.12.2013 (in Estonian). 28 Supreme Court Civil Chamber ruling 3-2-1-1-14, of 12.3.2014 (in Estonian). 29 a security right holder into account upon distribution of revenue if the right of security is evident from a publicly reliable register or a contract on which the security right is based is authenticated by a notary *37 . The same principle applies in the case of bankruptcy proceedings for which the Bankruptcy Act specifi es that the validity of security rights entered in the land register, ship register; commercial-pledge register, or securities register is acknowledged without defence *38 .
In the absence of a general security-rights register and notice-fi ling, the existing regulation creates many problems, which can be illustrated by the example of a pledge on bank accounts or receivables. If the debtor has not fulfi lled a tax obligation, the tax authority is entitled to seize the bank account of the debtor or order the bank to transfer the money from the debtor's bank account to the tax authority. The tax authority is also entitled to seize other proprietary rights *39 . Provided that the debtor has a pledge on the bank account in favour of the bank, in the absence of any publicity mechanism, the existence of said pledge is not transparent to third parties, including the tax authority. The priority between the seizure of the funds by the tax authority and the bank as the benefi ciary under the account-pledge agreement should then be settled by means of court proceedings. Although in the Netherlands there is no general security-rights register, there is a possibility to use registration with the tax authority for publicity purposes. In order for the nonpossessory pledge to be effective against third parties, it must be registered with the tax offi ce, for fi xing the date of the agreement. Alternatively, the agreement has to be notarised *40 .
Given that Estonia does not have a positive credit register, there is no retention-of-title register, and it is questionable whether asset-title registry data -such as those in the Traffi c Registry -are public or not, Estonia is in need of a reform that would render the security-right system more transparent and predictable for creditors, the tax authority, bailiffs, and bankruptcy administrators, reducing unnecessary disputes over validity and priority of security rights.
Priority -asset-title registries and notice-fi ling
Over the years, asset-based fi nancing (lending against receivables, inventory, equipment, and machinery) has increased, increasing also in turn, the need for a general security-rights registry creating transparency for lenders and third parties, instead of an incoherent system of non-registered fi duciary transfers and a multitude of specifi c asset-title registries *41 . The UNCITRAL remarks that registries for security rights in movables that are based on the type of the asset (equipment, receivables, inventory, ships, etc.) -i.e., assettitle registries -usually developed not as a well thought-through system but as a 'piecemeal recognition of individual non-possessory security devices in movable assets' *42 .
In England and the United States, the mitigation of priority disputes for a creditor secured by the universal pledge is achieved by means of sophisticated use of universal security rights (fl oating charges or fl oating liens) in combination with negative pledge clauses *43 and perfection *44 of pledge rights in debtor-indexed general security-right registries. The United States notice-fi ling system and functional approach to security rights (as opposed to a form-based approach) are more advanced than the English fl oating and fi xed charge 43 In the case of the English fl oating charge, previous or subsequent fi xed security right over a specifi c property always takes priority over the universal fl oating charge. Hence, creditors often use a negative pledge clause as a contractual restriction to prevent the company from creating any other security right 'ranking in priority to, or equally with the fl oating charge over the things which the fl oating charge could cover' (S.B. Marsh, J. Soulsby. Business Law. Nelson Thornes 2002, p. 266). The negative pledge does not prevent the debtor from pledging his assets and thereby creating competing or preferential security rights. However, the breach of the clause may be an event of default resulting in the termination of the loan agreement and enforcement of the fl oating charge. 44 In Anglo-American jurisdictions, 'perfection' means that 'the security becomes effective against creditors of the debtor and the other third parties' and 'typically involves publicizing the security interest' (P.R. Wood (see Note 3), p. 7-001).
system. The United States has a 'unitary' security right, regardless of the form of the transaction (retention of title or pledge), with the security right made effective against third parties via a notice-fi ling system *45 . Central registry systems have so far not been widespread in Europe. One of the European countries recently adopting amendments along the lines of the regime in the United States is Belgium, which made substantial amendments to its Civil Code in May 2013. In its new form, the law allows for a pledge over any movable asset (present and future, as a pool or separately), with the possibility of publicising the pledge either by taking possession of the asset or by registering the pledge in the central National Pledge Registry. Ranking and priority in this system depend on the date of fi ling or the date of taking possession (with the latter possibility considered to cause disputes) *46 . In England, registered fi xed charges have priority over the fl oating charge, meaning that a general pledge is always subordinated to a specifi c pledge. This is a risk that the general pledge holder has to take into account as inherent risk deriving from the nature of a general pledge and is therefore considered to be 'part of the ordinary course of business' *47 -a risk that the Estonian legislator and the Supreme Court have so far often refused to see as a natural part of the commercial pledge. Said risk could be signifi cantly mitigated if Estonia had a central register for retention of title and non-possessory pledges, together with a priority system making the priority dependent on the date of publicity notice in the central register. Of course, the system needs to be combined with the existing public registries, such as the Traffi c Registry and the central securities register. All in all, a central register for pledges over movables would signifi cantly improve the chances of a commercial pledge holder being able to react to breach of a negative pledge clause (a clause also used in Estonian banking practice).
Enforcement
The Supreme Court has found that a notarised commercial pledge agreement cannot be an enforcement instrument within the meaning of the term's usage in the Code of Enforcement Procedure. In order to enforce the pledge agreement and sell the assets, the creditor has to turn to the courts for the necessary approval. The main reason for limiting the out-of-court enforcement possibilities with the commercial pledge, in the view of the Court, is related to the fl oating nature of the pledge object. In the event of enforcement it would be unclear which assets are covered by the commercial pledge and subject to sale. Also, the debtor would have to bear the burden of disputing the rightfulness of enforcement, as the creditor does not need any pre-enforcement court approval *48 . In practice, before the Supreme Court gave its view in 2014, creditors and debtors often concluded notarised agreements containing enforcement clauses without any indication from the notaries or lower-instance courts that these agreements would not qualify as enforcement documents *49 .
The UNCITRAL guide refers to the fact that negotiations with the debtor company on a debt-restructuring plan take place against the backdrop of the secured creditor's right to enforce the security right and initiate bankruptcy proceedings in the case of debtor default. Hence, when the enforcement right of the secured creditor is weak (entailing costly and time-consuming civil litigation to enforce the pledge agreement), the debtor is less likely to seek reorganisation solutions proactively and in the case of payment diffi culties will stall as long as possible *50 . The EBRD Model Law on Secured Transactions emphasises that the right of enforcement relies fi rst and foremost on self-help, meaning that the pledgee should have 'broad but clearly defi ned rights' to sell the pledged property *51 . The model law suggests that once 60 days have passed from delivering the enforcement notice to the debtor and registering the enforcement notice in the security registry, the security holder has the right to transfer title to the secured property by selling it *52 .
Common-law jurisdictions are more inclined to favour self-help remedies, while European jurisdictions require the enforcement to take place via a bailiff or by judicial pre-approval *53 . Following the lines of the EBRD suggestions and in conjunction with amendments adjusting the scope and registration of security over movable assets, Belgium adopted a simplifi ed enforcement procedure in 2013. The essence of the enforcement is that in all cases of pledges over movables, the parties are free to determine in the security agreement the manner of enforcement, whether by sale, rental, or appropriation, with the debtor given 10 days` prior notice. The agreement is not an enforcement document, and, hence, the practical issues of creditor access to assets in the case of a non-possessory pledge still remain *54 .
It is recommended that common European rules either introduce expedited proceedings for judicial pre-approval of enforcement or allow for some form of self-help. The Estonian Code of Civil Procedure has a specifi c procedure for actions for compulsory enforcement arising from registered security over movables. The procedure is given the title 'documentary proceeding', with the idea being that all facts in proof of the claim can be supported by documents *55 . However, it is questionable whether such proceedings qualify as 'expedited proceedings', since there is no indication in the law as to deadlines within which the court should proceed with the compulsory enforcement claim. The plaintiff is left dependent on the work load of the court and without predictability of how long the proceedings could take.
Conclusions
From its creation, in the early 1990s, the commercial pledge has been a controversial pledge in the Estonian system of security rights, and one can only agree with the claim that its true nature and functioning has not been properly understood and discussed. It is clear from the statistics that there is a growing need for a pledge covering the assets currently within the scope of the commercial pledge. Before considering any detailed issues pertaining to the pledge, the legislator should answer the fundamental question of the purpose the commercial pledge serves in the Estonian security-rights system, along with whether Estonia needs a universal pledge and, if so, what should be its scope.
The reform and any amendments to the commercial-pledge regulation cannot be looked at separately from the question of whether Estonia should have a central register for pledges on movables, similar to the registry system introduced in Belgium in 2013. Considering trends in fi nancing and the international arena generally toward debtor-indexed central registries with e-fi ling systems that serve the purpose of transparency for all third parties (existing and potential creditors, bailiffs, and bankruptcy administrators), Estonia should follow the international lead and introduce a central register for pledges on movables, which should also include entries on retention of title. The central register would help to minimise double pledging of a given asset and minimise disputes over priority of security rights, as the priority would be dependent on the publicity date of the non-possessory security right. It should be considered whether the central register should be based on a notice-fi ling system and precisely what information it should contain on the security agreement.
The strength of any security right depends to a large extent on the possibilities for enforcing it. Therefore, the enforcement possibilities for pledges over movable assets should be reconsidered, with possible amendments to the documentary procedure that involve extending the scope of pledges for which it is available (if all pledges on movables are to be registered), along with setting of specifi c procedural deadlines in the Code of Civil Procedure.
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